UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

Inre SAWTEK, INC. SECURITIES
LITIGATION

Master File No.
Case No. 6:03-cv-294-Orl-31DAB
This Document Relatesto:
ALL CASES Class Action
(Consolidated)

ORDER

This case is before the Court on the Motion to Dismiss the First Amended Class Action
Complaint (Doc. 44) filed by Defendants Kimon Anemogiannis (“Anemogiannis’), Gary Monetti
(“Monetti”), Raymond Link (“Link™) (collectively, the “Individual Defendants’), and Sawtek, Inc.
(“Sawtek™). Inresolving this matter, the Court has also considered Lead Plaintiffs Memorandum of
Law in Opposition (Doc. 49) and the Supplemental Briefs filed by both sides (Docs. 79, 81). The
Court held hearings in this matter on November 21, 2003 and August 25, 2005.
l. Background

Sawtek, aFl oridacorporation, designs, manufacturesand marketsel ectronic signal processing
components, primarily for use in the wireless communications industry. (Doc. 37 a 3). The
Individual Defendantswere Sawtek executivesfor someor all of the period between January 27, 2000
and May 24, 2001. (Doc. 37 at 3-4). TheLead Plaintiffs— LibraAdvisors, LLC (“LibraAdvisors’)
and Jay B. Heimowitz (“Heimowitz") — acquired Sawtek common stock on the open market between
January 27, 2000 and May 24, 2001 and propose to represent asimilarly situated class of investors.

(Doc. 37 at 1-2).




According to the Lead Plaintiffs, in early 2000 the Defendants began a scheme of engagingin
improper busi ness practi ces, making fal seand mi sl eading statements, and concealing material adverse
facts about Sawtek’s operations. (Doc. 37 at 5). The scheme, which artificialy inflated Sawtek’s
stock price, was intended to — and did — culminate in a July 2001 merger with TriQuint
Semiconductor, Inc. (“TriQuint”). (Doc. 37 a 3). Asaresult of the merger, each Sawtek shareholder
received 1.1507 shares of TriQuint stock for each share of Sawtek stock. The Lead Plaintiffs contend
that, in the absence of the Defendants scheme, the merger would likely have resulted in a less
favorable stock-swap ratio, or might not have occurred at all. (Doc. 37 a 6). On March 12, 2003,
plaintiff GeorgeJ. Macauley, on behalf of aputativeclassof investors, brought suit for securitiesfraud
alegedly committed by the Defendants between January 7, 2000 and May 24, 2001. (Doc. 1). On
May 28, 2003, the Court consolidated several related casesinto thislead case. (Doc. 25). On June
3, 2003, the Court entered an order appointing Libra Advisors and Heimowitz aslead plaintiffsin the
consolidated case. Thereafter, theLead Plaintiffsfiled their First Amended Consolidated ClassAction
Complaint (the “First Amended Complaint”). (Doc. 37).

In the First Amended Complaint, the Lead Plaintiffs asserted that the fraud had occurred
between January 27, 2000 and May 24, 2001 (the “Class Period”) and proposed to represent a class
of investorswho had purchased or otherwise acquired Sawtek securities during that period. (Doc. 37
at 1-2). In their first clam, the Lead Plaintiffs accuse Sawtek and the Individual Defendants of
violating Section 10(b) of the Securities Exchange Act of 1934 (the“ Exchange Act”) by virtue of the
alleged schemeto inflate Sawtek share prices. (Doc. 37 at 46). Intheremaining claim, they seek to

assert liability against the Individual Defendants pursuant to Section 20(a) of the Exchange Act.




On September 3, 2003, the Defendants moved to dismiss the First Amended Complaint on
statute of limitationsand other grounds. (Doc. 44). After ahearingon November 21, 2003, the Court
denied themotionin part, finding that thelonger limitati ons period established by the Public Company
Accounting Reform and Investor Protection Act of 2002, 28 U.S.C. § 1628, Pub. L. No. 107-204, 116
Stat. 745 (2002) (the “ Sarbanes-Oxley Act”) applied in the instant case. (Doc. 59). The Court
reserved ruling on the remainder of the motion to dismiss and stayed the case to alow the Lead
Plaintiffs to appeal the limitationsissue. (Doc. 59 at 11). That stay expired without a resolution of
the interlocutory appeal.

The Court held a second hearing on August 25, 2005 to address the Defendants’ remaining
argumentsin favor of dismissal: 1) that the Lead Plaintiffs have failed to adequately plead scienter;
2) that the Lead Plaintiffs have falled to adequately plead accounting fraud; and 3) that the
Defendants' forward-looking statementsareentitled to safeharbor protection. Inaddition, both at that
hearing and in their supplemental briefs, the parties addressed theissue of whether the Lead Plaintiffs
had properly pleaded loss causation.

. Pleading Standards

A. Motion to Dismiss

In ruling on amotion to dismiss this Court must view the allegations of the complaint in the
light most favorableto the plaintiff. Scheuer v. Rhodes, 416 U.S. 232 (1974). The Court will takethe
complaint’ sallegationsasadmitted by the Defendant and will liberally construetheminthe Plaintiff’s
favor. Jenkins v. McKeithen, 395 U.S. 411, 421 (1969). The Court will not dismiss a complaint for

failureto state aclaim unlessit appears beyond adoubt that the Plaintiff cannot prove any set of facts




that support aclaim for relief. Conley v. Gibson, 355 U.S. 41, 45-46 (1957). In ruling on amotion to
dismiss, “ conclusory allegations, unwarranted factual deductionsor legal conclusions masquerading
asfactswill not prevent dismissal.” Davila v. Delta Air Lines, Inc., 326 F.3d 1183, 1185 (11th Cir.
2003); seealso U.S exrel. Carroll v. JFK Med. Ctr., 2002 WL 31941007, at *2 (S.D. Fla. Nov. 15,
2002) (“Court need not accept facts that are internally inconsistent, facts that run counter to facts
which the Court may takejudicial notice of, conclusory allegations, unwarranted deductions or mere
legal conclusions’); Harding v. Winn-Dixie Stores, Inc., 907 F. Supp. 386, 389 (M.D. Fla. 1995) (“the
court will not accept conclusory allegations or lega conclusions masquerading as factual
conclusions’). Normally, acourt must limit its consideration to the pleadings and written instruments
attached asexhibitsthereto; however, whereacomplaint allegesviol ationsof securitieslaws, thecourt
may consider certain other materials, such as documents filed with the Securities Exchange
Commission (“SEC”). SeeBryant v. Avado Brands, Inc., 187 F.3d 1271, 1276-81 (11th Cir. 1999);
Harrisv. Ivax Corp., 182 F.3d 799, 802 n.2 (11th Cir. 1999).

B. The Securities Exchange Act

Section 10(b) of the Securities Exchange Act of 1934 (the “Act”) forbids (1) the “use or
employment ... of any ... deceptive device,” (2) “in connection with the purchase or sae of any
security,” and (3) in contravention of Securities and Exchange Commission rulesand regulations. 15
USC § 78j(b). Commission Rule 10b-5 forbids, among other things, the making of any “untrue
statement of a materia fact” or the omission of any material fact “necessary in order to make the
statements made, in light of the circumstances under which they were made, not misleading.” 17 CFR

§240.10b-5(2004). Tostateaclaimfor securitiesfraud under theseprovisions, aplaintiff must allege




that (1) the defendant made misstatements or omissions (2) of amaterial fact (3) with scienter (4) on
which the plaintiff relied (5) that proximately caused the plaintiff’s injury. See, e.g., Lovelace v.
Software Spectrum, Inc., 78 F.3d 1015, 1018 (5th Cir. 1996); Rossv. Bank South, N.A., 885 F.2d 723,
728 (11th Cir. 1989). Under Section 20(a) of the Act, liability may be imposed on a “controlling
person” where a securitiesviolationisfound. See Brown v. Enstar Group, Inc., 84 F.3d 393, 395-97
(11th Cir. 1996). A controlling personisonewho has*the power to control the general affairsof the
entity primarily liableat thetimethe entity hasviolated the securitieslaws and [who has] therequisite
power to directly or indirectly control or influence the specific corporate policy which resulted in the
primary liability.” 1d. at 396 (quoting Brown v. Mendel, 864 F.Supp. 1138, 1145 (M.D.Ala. 1994)
(quotations and alterations omitted)).

C. The Reform Act

In 1995, Congress enacted the Private Securities Litigation Reform Act (the “Reform Act”)
in an effort to curb abusive securitieslitigation. Bryant, 187 F.3d at 1286; 15 U.S.C. § 78u-4(b)(1).
TheReform Actimposed ahel ghtened pleading requirement for securitiesfraud claims. Traditionally,
courtsmeasured the sufficiency of aplaintiff’ sallegations of securitiesfraud against the requirements
of Federal Rule of Civil Procedure 9(b). Rule 9(b) requiresthat “in al averments of fraud or mistake
the circumstances constituting fraud or mistake shall be stated with particularity.” Fed.R.Civ.P.9(b).
The requirements of Rule 9(b) are met where the plaintiff sets forth: (1) the content of the precise
statement or omission; (2) who made, or failled to make, the statement; (3) where the statement was,

or should have been, made; (4) when the statement was, or should have been, made; and (5) what the




defendants gained as a consequence. See Brooks v. Blue Cross and Blue $hield of Fla., 116 F.3d
1364, 1371 (11th Cir. 1997).

The Reform Act augmented the Rule 9(b) standard by requiring that plaintiffs*“specify ... the
reason or reasons why the statement is misleading.” 15 U.S.C. § 78u4(b)(1). In addition, where
allegationsin asecuritiescomplaint are made on information and belief, the complaint must statewith
particularity the facts on which the belief are formed. Seeid. Finally, plaintiffs must support their
scienter allegation by stating “with particularity facts giving rise to a strong inference that the
defendant madethe misrepresentationsor omissions... knowingly” or ina“ severely recklessmanner.”
15U.S.C. § 78u-4(b)(2).; 15 U.S.C. 8 78(j)(b); Bryant, 187 F.3d at 1281-87. To successfully aver
severerecklessness, the plaintiff must providemorethan a* showing of mere motiveand opportunity.”
|d. at 1285-87 (stating that alegations of motive and opportunity, without more, will not demonstrate
the requisite scienter). Rather, “[s]evere recklessness is limited to those highly unreasonable
omissions or misrepresentations that involve not merely simple or even inexcusable negligence, but
an extreme departure from the standards of ordinary care, and that present a danger of misleading
buyersor sellerswhichisether known to the defendant or is so obviousthat the defendant must have
been aware of it.” Id. at 1282 n. 18 (quoting McDonald v. Alan Bush Brokerage Co., 863 F.2d 809,
814 (11th Cir. 1989)).

[I1.  Legal Analysisof the First Amended Complaint

TheFirst Amended Complaint reliesinlarge part on all egations made by an anonymousformer

Sawtek employee referred to as * Confidential Witness#1” or “CW1". CW1 worked for Sawtek as

a“production planner” from early 2000 through the fall of 2002. (Doc. 37 at 7). According to the




First Amended Complaint, CW1 wasresponsiblefor creating and compiling production schedulesfor
Sawtek, dutiesthat required “intimate and detailed knowledge” of Sawtek’s*“current and forecasted
sales and inventory at al times.” (Doc. 37 at 7).

According to CW1, Sawtek employed a“QAD IT system” called Forecast 100 that allowed
it to generate accurate forecasts of the amount of product it would need to manufacture to meet
demand, stretching three monthsinto thefuture. (Doc. 37 a 7). Asearly asFebruary 2000, according
to CW1, there was a significant drop in sales forecasts.

The Lead Plaintiffs contend that the drop in sales forecasts was due, at least in part, to
Sawtek’ scustomershaving amassed unnecessarily largeinventoriesasaresult of Sawtek’ saggressive
(and @t least in someinstances, improper) sales practices. (Doc. 37 at 8-9). These practicesincluded:
“pulling in” orders—i.e., using “discounts, liberal return policies, or other incentive agreements’ to
generate sales in the current fiscal quarter that would not otherwise have been made until a future
guarter (Doc. 37 at 9); intentionally shipping products that the recipients had not ordered, allowing
Sawtek to improperly record the revenue — and, the Lead Plaintiffs claim, forcing Sawtek to offer
discounts to convince customers to keep the merchandise (Doc. 37 at 11); “slow-boating” of orders
—i.e., intentionally using very slow delivery methods near the end of a quarter, alowing Sawtek to
record the revenue in the earlier quarter (when the goods shipped) even though the customer did not
wish to receive the goods till the later quarter (Doc. 37 a 14); and utilizing the two-hour time
difference between the Sawtek officein Floridaand another in CostaRicato improperly “extend” the

guarter (by operating out of the Costa Rica office for two hours after the quarter closed in Florida)




(Doc. 37 at 14-15). The Lead Plaintiffs also contend that a competitor, Qualcomm, developed a
superior product in 2000, further dampening Sawtek sales forecasts. (Doc. 37 at 15).

TheLead Plaintiffs allegethat, despite knowing that their customers were already overloaded
with Sawtek inventory as aresult of these practices, throughout 2000 and early 2001 the Defendants
made public statements and filed documents with the SEC predicting continued strong sales. (Doc.
37 at 15-32). InFebruary 2001, Sawtek entered into formal merger negotiationswith TriQuint. (Doc.
37 a 30). On May 15, 2001, the Defendants issued a press release announcing that the directors of
the two companies had approved a merger agreement under which each Sawtek shareholder would
receive 1.1507 shares of TriQuint common stock for each share of Sawtek common stock. (Doc. 37
at 33).

On May 23, 2001, Sawtek issued a press release (the “May 23 announcement”) announcing
that it wasrevising its revenue and profits forecasts downward for the quarter ending June 30, 2001.
(Doc. 37 a 33). The press release attributed the revision to a recent downturn in the wireless
communication sector, making no mention of Sawtek’s allegedly improper sales practices or their
impact on its customers’ inventories. (Doc. 37 at 33). The Lead Plaintiffs claim that Sawtek’ s stock
price dropped from $28.25 to $23.39 per share in response to the May 23 announcement. (Doc. 37
at 33). The Lead Plaintiffs contend that the May 23 announcement revealed the effects of Sawtek’s
fraud to the market and resulted in damage to them. (Doc. 79 at 7). The shareholders of Sawtek and
TriQuint approved the merger in July 2001. (Doc. 37 at 39).

The Court now turns to the alleged pleading deficiencies raised by the Defendants in their

motion to dismiss.




A. Scienter
Scienter is defined as “amental state embracing intent to deceive, manipulate, or defraud.”
Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 n.12, 96 S.Ct. 1375, 1381 n.12, 47 L.Ed.2d 668
(1976). A plaintiff alleging securities fraud establishes scienter by proving that the defendants acted
with knowledge or severe recklessness. Broad v. Rockwell Int’| Corp, 642 F.2d 929, 961 (5th Cir.
1981), cert. den., Broad v. Rockwell Int’| Corp., 454 U.S. 965, 102 S.Ct. 506, 70 L.Ed.2d 380 (1981).
A defendant’s omissions or misrepresentations are severely reckless only if they (1) involve an
extreme departure from the standards of ordinary care, and (2) present adanger of misleading buyers
or sellerswhich is either known to the defendant or is so obvious that the defendant must have been
awareof it. 1d. at 961 - 62. In a Section 10(b) case, plaintiffs must support their scienter allegation
by stating “with particularity facts giving rise to a strong inference that the defendant made the
misrepresentations or omissions ... knowingly” or in a*“severely reckless manner.”
The Lead Plaintiffs contend that the following contained false or misleading statements:
1. Sawtek’s Form 10-Q for the quarter ended December 31, 1999 and the press
releases issued in connection with it. (Doc. 37 at 15-18). This Form 10-Q was filed

with the SEC on February 10, 2000. (Doc. 37 at 16).

2. Sawtek’s Form 10-Q for the quarter ended March 31, 2000 and the press rel eases
issued in connection withit. (Doc. 37 a 19-21). ThisForm 10-Q was filed on April

19, 2000. (Doc. 37 at 19).




3. Sawtek’s Form 10-Q for the quarter ended June 30, 2000 and the press releases
issued in connectionwithit. (Doc. 37 at 22-23). ThisForm 10-Qwasfiled on July 17,

2000. (Doc. 37 at 22).

4. Sawtek’s Form 10-K for the fiscal year ended September 30, 2000, and the press
releases issued in connection with it. (Doc. 37 at 23-26). This Form 10-Q was filed

on November 13, 2000. (Doc. 37 at 25).

5. Sawtek’s press release in response to Qualcomm’s announcement that it had
developed a new technology that would eliminate the need for some of Sawtek’s
products. (Doc. 37 at 26-27). Sawtek announced that it believed that the new
Qualcomm technology would have little or no impact on its 2001 revenues or profits.

(Doc. 37 at 26).

6. Sawtek’'s January 25, 2001 press release (the “January 25 announcement”)
announcing financial results for quarter ended December 31, 2000 and projecting
reduced sales for the next quarter “due to the slow down in the economy and in the
wirelessindustry, lower prices, inventory build-up from last quarter, and guidancefrom
the major wireless phone manufacturersfor the quarter ended March 31, 2001.” (Doc.

37 at 27-28).
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7. Sawtek’s Form 10-Q for the quarter ended December 31, 2000, filed January 29,

2001. (Doc. 37 at 28-30).

8. Sawtek’s April 9, 2001 press release (the “April 9 announcement”) announcing
disappointing financial results for the quarter ended March 31, 2001 “due to the
continued unfavorable market conditions’ and stating that “[w]e have been adversely
impacted by the downturn in [the wireless and telecommunication] markets resulting
in lower sales, lower gross margin, and lower net income for the quarter.” (Doc. 37 at

30-31).

9. Sawtek’s Form 10-Q for the quarter ended March 31, 2001, filed with the SEC on

April 27, 2001. (Doc. 37 at 31-32).

In regard to each of these statements other than number 5, the Lead Plaintiffs make
substantially identical allegations asto why they werefalse and misleading: 1.) the*Risk Factorsand
Uncertainties’ section of each Form 10-Q failed to reveal that Sawtek’ s customers were overloaded
with Sawtek product; 2.) awarning in each Form 10-Q that customer cancellations could adversely
affect operating resultsfailed to reveal that Sawtek was already experiencing “push-outs’ of orders,
3.) another warning in each Form 10-Q that Sawtek’s stock price could be affected by variationsin
itscustomers' operating resultsfailedtoreveal that Sawtek’ scustomers’ operating results had aready

“been bloated” by Sawtek’ suseof “pull-ins” and shipments of unordered products; 4.) each Form 10-
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Q faled to revea that Sawtek was using “pull-ins’, shipping unordered merchandise, and
experiencing push-outs; and 5.) each Form 10-Q violated SEC regul ationsimposing aduty to disclose
trends likely to have a material impact on Sawtek’s sales by failing to reveal that its customers
overloaded inventories would prevent it from continuing its sales and earnings trends. The Lead
Plaintiffs also allegethat statement number 5 was fal se and misleading because the Defendants knew
Qualcomm’ s technology was superior and would eclipse that of Sawtek. (Doc. 37 at 27).

The Defendants contend that the Lead Plaintiffs havefailed to plead, with particularity, facts
giving rise to a strong inference that the alleged misrepresentations and omissions were made
knowingly orinaseverely recklessmanner. Moreover, the Defendantsargue, the Lead Plaintiffshave
made allegations that utterly contradict such an inference. The Lead Plaintiffs quote the January 25
announcement, for example, which predicted reduced sa esinthe next quarter dueto anindustry-wide
slowdown, lower prices and higher inventories. (Doc. 37 a 28). The April 9 announcement, also
guoted by the Lead Plaintiffs, announced financial results even more disappointing than those
predicted in the January 25 rel ease, attributing them to adownturn in thewirel esstel ecommunications
market. (Doc. 37 at 30).

The Lead Plaintiffs argue that the January 25 and April 9 announcements do not counteract
a strong inference of scienter, because they did not revea the Defendants’ misdeeds and were
therefore materially misleading, and because the Defendants made other allegedly misleading
statementsduring thistimeframe. Thisargument missesthe mark, for at least two reasons. First, the

issueiswhether the Lead Plaintiffshave met their pleading burdenwith regard to scienter, not whether
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the Defendants have rebutted such an inference. Second, the Lead Plaintiffs cannot establish scienter
by simply repeating their allegations that the Defendants made fal se statements.

By pleadingthat the Defendants made statementsthat warned the market of declining salesand
worsening market conditions, the Lead Plaintiffs contradict any inference that the Defendants made
the other statements fraudulently or recklessly. In addition, so far as the First Amended Complaint
reveals, the Defendants made these expectati on-deflating warnings before selling any Sawtek shares.
Thisfurther contradicts an inference that the Defendants were acting recklessly or committing fraud
to boost the price of Sawtek shares.

The Lead Plaintiffs respond that the Individual Defendants' failure to sell stock during the
Class Period was not significant, becausethe scheme’ sobjectivewasamerger, not merely stock sales.
However, this argument is merely an exercise in semantics. The Lead Plaintiffs’ theory is that the
Defendants propped up the Sawtek share price to increase the prospects of a merger. Assuch, any
announcement likely to undercut the share pricewas significant, becauseit wasal so likely to undercut
themerger. Though not dispositive, the Defendants’ willingnessto make such announcementsbefore
reaping the benefits of their alleged scheme is therefore relevant.

This same analysis is also applicable to the Defendants May 23, 2001 announcement of
disappointing results, whichled to the share-pricedeclines of which the Lead Plaintiffsnow complain.
The Lead Plaintiffs argue that the Defendants should get no credit for the May 23 announcement,
because they had “sealed” the merger deal on May 15 and the May 23 announcement gave TriQuint
little legal basis to terminate the merger. (Doc. 49 at 17). The Lead Plaintiffs assert that Delaware

law governed the merger agreement and that, shortly after the May 23 announcement, “Delaware’s
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Court of Chancery re-affirmed the difficulty TriQuint might encounter in terminating a merger
agreement for some purported material adverse effect or breach of a warranty of representation.”
(Doc. 49 at 14). In support of this pronouncement, the Lead Plaintiffs cite In re IBP, Inc.
ShareholderslLitig., 789 A.2d 14 (Ddl. Ch. 2001). However, the Lead Plaintiffs have made no effort
to compare the specifics of this case to the situation before the IBP Shareholder s court —which was,
in any case, applying the law of New York, not Delaware. Seeid. at 54 (stating that “[t]he Merger
Agreement’s terms are to be interpreted under New York law”). The Court does not find this
argument persuasive.

The Lead Plaintiffsaso point to allegationsthat, they claim, detail “aseverely reckless, if not
consciously wrong, courseof conduct.” (Doc. 49 at 17). The Lead Plaintiffspoint totheir allegations
that Sawtek failed to disclose “known adverse trends, i.e., that Sawtek’ s customers were choking on
excess inventory;” that Sawtek knew its sales practices were cannibalizing future quarters but
continued to tout rising prospects; and that Sawtek engaged in “gross departures’” from Generally
Accepted Accounting Principles (“GAAP’). (Doc. 49 at 17). However, as noted above, the Lead
Plaintiffs cannot establish the necessary strong inference of scienter by simply repeating their
alegations. Such allegations are not the particul arized facts required by the Reform Act, and they are
not supported by such particularized facts.

In its Supplemental Memorandum, the Lead Plaintiffs point to several other allegations that,
they contend, demonstrate the Defendants’ scienter. (Doc. 79 at 5). In each instance, the Lead
Plaintiffs misrepresent the contents of the First Amended Complaint or the implications that can

reasonably be drawn from it. The Lead Plaintiffs point to their alegation that Defendant
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Anemogiannis received a copy of a February 23, 2001 e-mail that detailed how Sawtek customers
were pushing out their orders, and the effects that these push-outs might have. (Doc. 37 at 14).
However, there is nothing to indicate that the push-outs had anything to do with improper sales
practices, much lessto do with fraud. Simply showing that one of the Defendants knew about push-
outs does nothing to establish scienter.

TheLead Plaintiffsalso point to their allegationsthat two of the Defendants attended monthly
salesmeetings, but thereisnoindication that the alleged fraud or anything el seimproper wasrevea ed
at these meetings. Finally, the Lead Plaintiffs contend that the First Amended Complaint contains
alegationsthat Sawtek employees” openly joked about the fraud at Sawtek.” (Doc. 79 a 5). But the
jokes were about customers “unloading” product on Sawtek by falsely aleging it was defective, not
about Sawtek committing fraud. (Doc. 37 at 13). These allegations do not establish the necessary
scienter.

B. Accounting

The alegationsin the First Amended Complaint are based on information and belief. (Doc.
lat 1). TheDefendants contend that the Lead Plaintiffshavefailed to meet their obligation, asto each
statement they believe to have been misleading, to “state with particularity al facts on which that
belief isformed.” 15U.S.C. 8§ 78u-4(b)(1). Asthe Defendants point out, the Lead Plaintiffshave not
identified particular transactions where revenues were improperly recorded. Similarly, the Lead
Plaintiffs have not identified a particular transaction where Sawtek pulled in any revenue from future

guarters or where a Sawtek customer pushed out a delivery date. They also have not provided the
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names of the customers involved in any such transactions, when they occurred, or the approximate
amounts of money or inventory involved.

The Lead Plaintiffs respond that they have provided sufficient details from CW1 to meet the
Reform Act’s pleading requirement. The Lead Plaintiffs assert that these details “include Sawtek’s
shipping to Motorolaand Cel esticaproduct that neither company ordered simply to book the shipped
product asrevenuefor onequarter, knowing that product would bereturned or discounted inthe next.”
(Doc. 49 at 22). In support of thisassertion, the Lead Plaintiffs cite paragraphs 29 and 30 of the First
Amended Complaint. But areview of those paragraphs belies that assertion.

In paragraph 29, Sawtek is alleged to have regularly and intentionally shipped unordered
product to those customers, and the allegation is attributed to CW1. (Doc. 37 at 11). However, the
paragraph documentsthat CW 1 believed such shipments* wereintentional , and not amistake, because
he specificaly recalls hearing that Sales staff were being instructed to quickly ship the orders to
Motorola and Celestica.” (Doc. 37 at 11). Hearing that orders were to be shipped speedily is not
enough to support abelief that orders were being shipped improperly, much lessabelief that thiswas
being doneto pull in revenuethat would be offset in the next quarter by discounts or returns. Andthe
remainder of the cited paragraphs does not provide the particularized support the Lead Plaintiffs
require. Instead it consists solely of additional allegations, most of which are not attributed to CW1

and none of which are supported by particularized facts.!

The closest thing to such a particularized fact occurs in paragraph 30, where the Lead
Plaintiffsassert that CW1 “recallsthat the quantities|of unordered product shippedto Motorola] were
large enough to ‘have an impact’ on Sawtek’s quarterly results.” (Doc. 37 at 11). This statement is
far too vague to provide support for the Lead Plaintiffs alegations of accounting fraud.
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This pattern of unsupported allegationsisrepeated throughout the First Amended Complaint.
For example, the Lead Plaintiffs contend they have met their pleading burden in part by providing
particularized facts as to how much product Sawtek’ s customers received as aresult of the improper
transactions. (Doc. 49 at 19). However, the portions of the First Amended Complaint they citein
support of this contention simply state that Motorola accounted for certain percentages of Sawtek’s
total net salesin preceding years. (Doc. 37 at 16, 25). Thereisno indication that asingle one of those
sales resulted from any improper practices.

The Court notes that the First Amended Complaint does not contain certain allegations that
regularly crop upin securitiesfraud cases and that would support the proposition that afraud occurred
at Sawtek. For example, thereisno allegation that the all eged misdeeds at Sawtek wereever publicly
revealed.? Thereisno allegation that an audit uncovered any problemsor that Sawtek wasever forced
to restate its earnings. The Lead Plaintiffs do not allege that any of the Individual Defendants (or
anyone else at Sawtek, for that matter) were indicted or forced to resign. Though allegations of this
type are not required, their absence robs the Lead Plaintiffs of a source of particularized factual
support commonly available in similar cases.

More problematic is the fact that the Lead Plaintiffs have failed to provide support for the
linchpin of their case— the claim that the Defendants knew or should have known that Sawtek’ ssales

growth was unsustainable. In the absence of such knowledge, the Defendants would not have had a

?Infact, the cited portions of the First Amended Complaint are simply quotationsfrom aForm
10-Q and aForm 10-K, respectively, on the topic of Sawtek’ slargest customers. (Doc. 37 at 19, 22).

3The May 23 announcement, which preceded the price drop at issue here, attributed the poor
financial results to industrywide problems, not misdeeds at Sawtek. (Doc. 37 at 33).
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duty to disclosetheallegedly improper sales practices, and the statementsat i ssuewoul d not have been
false or misleading because of thelack of such disclosures. But how could Sawtek know itscustomers
were“choking” on inventory when the customersthemselves did not (and kept buying)? Why would
Sawtek know exactly how much product Motorola(and every other customer) woul d need for the next
three monthswhen Motorolaitself did not? Thereisnothing to suggest that CW1 possessed thislevel
of information about Sawtek’ scustomers' inventories, and the Lead Plaintiffs have provided nothing
else — no audit results, no newspaper stories — to explain how anyone else at Sawtek would haveit.

C. Safe Harbor

The Reform Act permits defendants to avoid liability for so-called “forward-looking
statements’ that provefaseif the statements are accompanied by “meaningful cautionary statements
identifying important factors that could cause actual results to differ materially from those in the
forward-looking statement.” 15 U.S.C. § 78u-5(c)(1)(A). To qudlify for this safe harbor, the
defendants need not identify all factorsthat might cause such aresult, or even the particul ar factor that
causes the forward -looking statement to not come true. Harrisv. Ivax Corp., 182 F.3d at 807. “In
short, when aninvestor hasbeen warned of risksof asignificancesimilar to that actually realized, she
is sufficiently on notice of the danger of the investment”. 1d. at 807. Even if the forward-looking
statement has no accompanying cautionary language, the defendant is entitled to safe harbor unless
the plaintiff proves that the defendant made the statement with actual knowledge that it was false or
misleading. 15 U.S.C. § 78u-5(c)(1)(B).

The Defendants contend that their alleged misrepresentations occurred in forward-looking

statementsthat were accompanied by meaningful cautionary language and are therefore protected by
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thesafeharbor. (Doc. 45 at 25). The Lead Plaintiffsdo not dispute the Defendants' characterization
of the statements as forward-looking. Instead, they argue that the statements and accompanying
cautionary language were false or misleading when made, that the Defendants knew this when they
made the statements, and that the safe harbor therefore does not apply. (Doc. 49 at 24).

TheLead Plaintiffshavemisinterpreted thelaw insevera ways. First, they assert that forward-
looking statements cannot ever be subject to the safe harbor if the speaker knew at the time that the
statementswerefalse or misleading. (Doc. 49 at 24). The casethey citein support of this proposition
reachesthe opposite conclusion. Seelnre SeeBeyond Technologies Corp. Sec. Litig., 266 F.Supp.2d
1150, 1166 (C.D.Cal. 2003) (stating that 15 U.S.C. § 78u-5(c)(1)(A) “may still provide safe harbor
where cautionary languageisused, evenif thedefendant hasactual knowledgethat astatement isfalse
or miseading.”). The plain language of the statute confirms this interpretation: The applicable
provisionsprovide saf e harbor when the statement isaccompani ed by meaningful cautionary language,
15U.S.C. 8 78u-5(c)(1)(A), or when aplaintiff failsto prove that the forward-looking statement was
made with actual knowledge that it wasfalse or misleading, 15 U.S.C. 8§ 78u-5(c)(1)(B. Defendants
only have to satisfy one prong, not both, to avoid liability. In addition, the United States Court of
Appealsfor the Eleventh Circuit has implicitly rejected this argument. See Harris, 182 F.3d at 808
n.10 (“ The statutory definition of ‘forward-looking statement’ does not refer at all to the defendants
knowledge of the truth or fasity of the statement, however; such knowledge is relevant only to
liability in the safe harbor, and even there only when there is inadequate cautionary language.”).

The Lead Plaintiffs next argue that cautionary language that is itself false and misleading

cannot qualify as“meaningful” for purposes of entitlement to safe harbor. In support of this, the Lead
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Plaintiffs cite Sherleigh Associates, LLC v. Windmere-Durable Holdings, Inc., 178 F.Supp.2d 1255,
1273-74 (S.D.Fla. 2000), contending that the court in that case rejected a safe harbor argument
“because [the] complaint alleged that defendants knew when they made the forward-looking
statements that those statements were false when made and rejecting the defendants safe harbor
argument also because the complaint alleged that the cautionary language was itself false and
misleading”’. (Doc. 49 at 24, n. 57). However, the Lead Plaintiffs have misstated the holding of this
case. The Sherleigh Associates court did reject the defendants safe harbor argument, but only after
athorough analysis of the cautionary language:

After comparing the Amended Complaint’s factual alegations and the various

cautionary statements within the ambit of the Reform Act’ s safe harbor provision, the

Court finds the cautionary language, both in the aggregate and when analyzed for

specifics, when cast agai nst theal l eged omi ssionsand misstatementshere, did not fairly

and adequately warn potential investors of the aleged risks associated with investing

in Windmere securities. Thus, the Court finds the Reform Act’ s safe harbor provision

does not apply to the allegations in the Amended Complaint.
Id. at 1274. If the plaintiffs' allegations of knowing falsity were enough to nullify any otherwise
meaningful cautionary language, the Sherleigh Associates court would not have needed to engagein
this comparative analysis.

Finally, the Lead Plaintiffs argue that Sawtek’s cautionary statements were fase and

misleading, and therefore not meaningful, “because they al omitted to disclose Sawtek’s channel

stuffing; pull-in’s; push-out’s; and Sawtek’ s shipping product to customers that customers had not

ordered.” (Doc. 49 at 22-23).* However, the Defendants are not required to list the particular factors

“The Lead Plaintiffs also assert that the Defendants do not challenge their contention that
Sawtek’s Form 10-Q for the quarter ended December 31, 1999 contained false and misleading
cautionary language. (Doc. 49 at 25 n. 60). To the contrary, the Defendants argue that the cautionary
language in that document entitles them to safe harbor. (Doc. 45 at 28).
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that lead to operating resultsless rosy than those forecast in the forward-looking statements. Harris,
182 F.3d at 807. So long as the Defendants warned the Lead Plaintiffs of risks of a significance
similar to those that were actually redized, they are entitled to safe harbor. 1d.

The Lead Plaintiffs have made no effort to address the content of the Defendants’ purportedly
meaningful cautionary language, instead relying on their theory that allegations of knowing falsity
would carry the day. After areview of the language at issue, the Court agrees with the Defendants
(essentially uncontradicted) assertion that the warnings met their burden to warn under the Reform
Act, excusing the Defendants from liability.

D. L oss Causation

TheFederal Rulesof Civil Procedurereguireonly that thecomplaint providea“short andplain
statement of the claim showing that the pleader isentitled torelief.” Fed.R.Civ.P. 8(a)(2). Thisrule
IS not meant to impose agreat burden upon a plaintiff. Swierkiewiczv. Sorema N.A., 534 U.S. 506,
513-15, 122 S.Ct. 992, 152 L.Ed.2d 1 (2002). However, that short and plain statement must at |east
provide the Defendants with fair notice of what the plaintiff’s claim is and the grounds upon which
itrests. Conleyv. Gibson, 355U.S.41, 47, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957). Accordingly, aplaintiff
who has suffered an economic loss must provide a defendant with *“some indication of the loss and
the causal connection” between the defendant’s conduct and that loss. Dura Pharmaceuticals, Inc.
v. Broudo, 125 S.Ct. 1627, 161 L.Ed.2d 577 (2005). Normally, a plaintiff in a Section 10(b) case
cannot satisfy thisloss causation requirement by merely aleging that he or she bought a security at

aninflated price. Id. at 1631. Among other reasons, such an allegation does not necessarily establish
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that the plaintiff has suffered aloss, asthe plaintiff might resell before the relevant truth leaks out and
deflates the price. 1d. at 1632.

Inthe First Amended Complaint, the Lead Plaintiffsrepeatedly assert that they were damaged
because they bought Sawtek stock at inflated prices. For example, the Lead Plaintiffs propose to
represent a class of investors “who purchased or otherwise acquired Sawtek securities on the open
market from January 27, 2000 through and including May 24, 2001 and were damaged thereby.”
(Doc. 37 at 1-2) (emphasis added). Toward the end of their initial claim — the Section 10(b) clam —
the Lead Plaintiffs assert that

Lead Plaintiffs and the other members of the proposed Class acquired Sawtek common
stock during the Class Period at artificially high prices and were damaged thereby.

(Doc. 37 at 45 - 46). At the conclusion of the 10(b) claim, the Lead Plaintiffs generally assert that the
classmembers* suffered damagesin connection with their respective purchases and sal es of [ Sawtek]
securities during the Class Period.” (Doc. 37 at 46).

Clearly, these allegations alone do not satisfy the loss causation requirement as set forth in
Dura Pharmaceuticals. They do not indicate the losses suffered by the class members or the
connection between the Defendants' conduct and those losses. Mostly, they ssimply recite that the
class members paid inflated prices for their Sawtek shares. Even the statement that mentions sales
makes no effort to establish causation.

The Lead Plaintiffs argue that their allegations regarding the Defendants' undisclosed sales
practices establish causation. They argue that the effects of those practices wererealized on May 23,
2001, when Sawtek publicly lowered its sales and revenue forecasts by 30 percent, causing Sawtek’s

stock price to drop from $28.25 per share to $23.39 ashare. (Doc. 79 at 7). According to the Lead
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Plaintiffs, this price drop damaged members of the proposed classwho sold their shares after the May
23 announcement. (Doc. 79 at 7-8). The Lead Plaintiffs also argue that, although the Sawtek-
TriQuint exchange ratio had been set prior to the May 23 announcement, that announcement caused
TriQuint’s share price to drop from $27.04 to $24.81, damaging class members who tendered their
shares by reducing the value of the TriQuint shares they received in return. (Doc. 79 at 8).

The Defendants disagree with these contentions, based in large part on statements made by
Lead Plaintiffs’ counsel at an earlier hearing that appear to contradict them. (Doc. 81 at 4-10). The
Court finds that, at least in theory, the contentions described above adequately indicate a causd
connection between the Defendants conduct and the class members losses. However, those
contentions are not reflected in the First Amended Complaint. Moreover, those contentions do not
square with the classthe Lead Plaintiffs propose to represent, which consists of those who purchased
Sawtek stock between January 27, 2000 and May 24, 2001. (Doc. 37 at 111). Such a class would
include shareholders who sold prior to the May 23 “revelation,” thereby avoiding any losses due to
the Defendants’ aleged fraud. Such aclass would aso include those who bought shares on the day
after the May 23 announcement, who would not (under the Lead Plaintiffs’ theory) have paid an
inflated price for their stock.
V.  Conclusion

It is not uncommon for defendantsin securities fraud cases to complain that the case against
them amounts to nothing more than a restatement in search of afraud. See, e.g., Inre PSSWorld
Medical, Inc. SecuritiesLitig., 250 F.Supp.1335, 1341-42 (M.D.Fla. 2002). Theplaintiffsinthiscase

have failed to produce even that much.
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Evenwhen viewed in thelight most favorableto the Lead Plaintiffs, the schemelaid out inthe
First Amended Complaint makes no economic sense. The Lead Plaintiffs' theory isthat, beginning
in October of 1999, the Defendants were so skilled in their sales practices that they were able to
consistently sell large quantities of unwanted product to sophisticated customers such as Motorola—
and that, by May of 2001, these customers' inventories became so bloated that demand for Sawtek’s
products crashed, causing itsstock priceto drop by 17 percent. It defieslogicto suggest that an entity
could successfully operate in such afashion for an extended period, with each quarter requiring ever-
more-heroic pull-insto replace the salesthat were cannibalized in the previous quarter and to pad the
resultsin the current quarter. Further, asisobviousto anyonefamiliar with recent history, America’s
economy underwent a recession and the U.S. stock market suffered a substantial decline during the
sametime frame.> The First Amended Complaint does almost nothing to support the notion that the
Lead Plaintiffs’ lossesresulted from misdeedsor catastrophically successful sal espracticesrather than
genera market conditions.

AsthisCourt haspreviously noted, the purpose of the securitieslawsisfull and fair disclosure,
so that investors can make informed decisions about purchasing publicly traded securities. Thelaws
are not designed to serve as an insurance policy for investorswho knowingly assume afinancial risk
but now wish they had not. Based on contents of the First Amended Complaint, and the arguments
made by the Lead Plaintiffsin support of it, this case appears to be a classic example of the " fraud by

hindsight” that the Reform Act was designed to eliminate.

*During 2001, thebroad U.S. stock mar ket declined 11.46 per cent, asmeasured by the Russel|
3,0001Index. TheU.S. telecommunicationssector fared evenwor se, falling 18.66 per cent asmeasured
by Barclay’sU.S. Telecommunications Index (symbol “ IYX"). Inthefirst quarter of 2001 alone, the
share price for Sawtek' slargest customer, Motorola, fell approximately 25 percent.
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The Lead Plaintiffs have failed to provide particular facts to support an inference that any
mi srepresentationsor omissionswere made, much | essthat they weremadeknowingly orinaseverely
recklessmanner. The Defendants have established that the statements at i ssue were accompanied by
meaningful forward-looking statements. And the Lead Plaintiffs loss causation theory, while
plausible, isnot reflected in the First Amended Complaint. Thus, pursuant to the requirements of the
Reform Act, the Defendants are entitled to dismissal of the Section 10(b) claims. As controlling
person liaiblity in this case depends upon Section 10(b) liability, the Section 20(a) claims must also
be dismissed.

The Lead Plaintiffs’ pleading failuresin regard to scienter, the accounting fraud allegations,
and loss causation would normally warrant an opportunity to amend the First Amended Complaint.
However, inlight of the Court’ s determination that the allegedly false and misleading statements are
protected by the safe harbor, such an amendment would befutile. See, e.g., Harris, 182 F.3d at 807-
08 (affirming denial of leave to amend where district court found statements were subject to safe
harbor). Accordingly, itis

ORDERED that the Defendants Motion to Dismiss the First Amended Class Action
Complaint (Doc. 44) isGRANTED IN PART, and thecaseisDISMISSED WITH PREJUDICE.
The Clerk isdirected to close thefile.

DONE and ORDERED in Orlando, Horida on October 6, 2005.
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GREGORY A-PRESNELL

UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties

-25-




